CITY OF BARABOO

BOARD OF

APPEALS

RULES

TABLE OF CONTENTS
1Introduction


1Organization of the Board


1Appointment and Term


2Open Meetings Law


2Meetings


3Adoption of Rules of Procedure


3Officers and Duties


3Selection of Officers


3Duties of the Chairperson


4Duties of the Secretary


5Powers of the Board


9Additional Powers (Section 17.44(6)(c) – (l))


11Court Interpretations of Board Powers


12Appeals of Administrative Decisions


12Who May Appeal?


13Effect of an Appeal


13Records before the Board


13Notice of Public Hearing


13Variances


13Purpose and Nature


14Variance Standards


15Nonconforming Uses


16Conducting Hearings


16FACTS: The Basis of Determinations


17Record of Proceeding


17Hearing Procedures


18Special Procedures


19Findings and Conclusions


19Action to be Taken


20Vote Requirements





Introduction

You have been appointed to serve on the City of Baraboo’s Zoning Board of Appeals. Although this is a local body, it is one required by state law.

Your appointment to the Board of Appeals will continually challenge your decision-making abilities because the Board settles several types of zoning disputes, including appeals of administrative decisions and variances. 

Because the Board acts somewhat like a court, it is called a quasi-judicial body. It is vitally important that the Board follows accepted procedures and fairly evaluates the relevant facts in each case that come before it. Occasionally, cases you hear may be appealed to the circuit court. The court will carefully scrutinize the procedures used by the Board, so it is necessary to treat each case in an equally professional and fair manner. This will include not only following the rules and by-laws established by the Board, but also giving proper public notice of meetings and hearings and keeping accurate records of each case.

The organization, general authorities and procedures of Boards of Appeal are described in §62.23(7), Wis. Stats. This handbook describes and explains these statutory provisions. You may also wish to consult with veteran Board of Appeals members, local planning and zoning staff, and the City municipal attorney to learn more about the written or unwritten practices or procedures concerning zoning in your community.

This small handbook is designed to be printed in a quantity so that each member of the Board of Appeals will have a personal copy for handy reference. 

Organization of the Board

Appointment and Term

 
By law, the zoning Board of Appeals consists of five regular members appointed by the Mayor, subject to confirmation by the Council, for staggered terms of 3 years. Two alternate members shall be appointed by the Mayor for terms of 3 years. 

 
If any member of the Board of Zoning Appeals is unable to hear any matter for any reason, the Chairperson of the Commission will appoint an alternate. The alternates act and vote in a designated order when a regular member is absent or refuses to vote because of a conflicting personal interest. 

 
A conflicting personal interest that disqualifies a member from voting can arise when a member has a direct or indirect financial interest in the outcome of an appeal, or has been the target of personal abuse or criticism by the applicant. [Withrow v. Larkin 421 U. S. 35, 47(1975); State ex rel DeLuca v Common Council, 72 Wis. 2d 672, 684 (1976); Guthrie v. W.E.R.C. 111 Wis. 2d 447, 455(1983).]

Open Meetings Law

 
All zoning board meetings and hearings must comply with the Wisconsin Open Meetings Law. The law is intended to give the public prior notice of meetings of governmental bodies and to assure that they are held inplaces that are reasonably accessible and open to the public. The secretary of the zoning board is to provide proper notice of board meetings and hearings. However, board members must individually determine compliance with all aspects of the Open Meetings Law in deciding whether to participate in a meeting. 

Meetings

Under the law a meeting is a gathering of members of a governmental body, such as the Zoning Board of Appeals, for the purpose of exercising responsibilities and authority vested in the body. A meeting occurs when both a purpose test and a numbers test are met: 

· The purpose test is met when discussion, information gathering or decision-making take place on a matter within the jurisdiction of the governmental body.

· The numbers test is met when enough members of the body are present to determine the outcome of an action. By statute, if one-half of the members of the body are present, there is presumed to be a meeting unless the purpose test is not net. Because the zoning board generally requires the affirmative vote of four of the five members to carry an issue, a meeting of two of the five members can constitute a meeting within the requirements of the open meetings law. 

· Phone conferences may constitute a meeting if the numbers and purpose tests are met. A sequence of phone calls to ‘line up votes’ or conduct other zoning board business (known as a running quorum) constitutes an illegal meeting since it is not noticed and open to the public. 

· Change and social gatherings and conferences where the numbers test is met are not meetings provided the purpose test is not met, namely, that no board business is discussed. 

· Site inspections by the zoning board must comply with the Open Meetings Law if the numbers and purpose tests are met. 

Adoption of Rules of Procedure

The Board is required to adopt rules for conducting business, in accordance with the provisions of the zoning ordinance that creates the Board of Appeals and describes its duties and procedures.

Officers and Duties

Selection of Officers

The chairperson of the Commission shall be appointed by the Mayor. A vice-chairperson may also be appointed by the Mayor to serve in the absence of the chairperson. The Engineering Secretary shall act as secretary. The Building Inspector/Zoning Administrator shall attend all meetings upon request, to provide technical assistance to the Board. The City Attorney shall be available to provide legal advice to the Board.

Duties of the Chairperson

The chairperson shall:

1. Determine dates and times of hearings and special meetings of the Board;

2. Conduct all meetings or hearings in accordance with the Wisconsin open meeting law;

3. Preside at all meetings of the Board;

4. Decide all points of procedure, unless otherwise directed by a majority vote of the Board, and to call for the vote of each member on each question;

5. Supervise the work of the secretary, including keeping of records and compliance with the Wisconsin public records law; and

6. Administer oaths and compel the attendance of witnesses.

Duties of the Secretary

The secretary shall:

1. Conduct all correspondence of the Board;

2. Receive, file and provide public access to all appeals, applications, papers and records in accordance with the public records law;

3. Prepare, publish and mail all notices required by law, ordinance, rule or request of the Board or chairperson;

4. Prepare and keep calendars, dockets and minutes of Board proceedings;

5. Arrange for a stenographic record of hearings, when required;

6. Keep a record of all Board actions, showing the vote of each member on every appeal, the reason for the Board’s determination, its findings of fact and conclusions of law;

7. Prepare and mail to each person who appears in support of or opposition to an appeal or application, the Board’s decision and its findings in support of that decision; and

8. Report to the governing body the Board’s recommendation on granting or denying applications for conditional uses, with the Board’s reasons clearly stated.

Powers of the Board

By state law (§62.23(7)(e), Wis. Stats.) and by Section 17.44 of the City Code, the Board of Appeals is given the following specific powers:

(4)
Appeals. Except as otherwise provided in the City Codes or in the State Statutes, appeals to the Board of Zoning Appeals may be made by any person aggrieved by the enforcement of The Zoning Code, The Building, Plumbing, Electrical or Fire Codes, or by an officer, department or Board of the City affected by any decision under these codes. An appeal must be filed within thirty (30) days of receipt by the appealing party of the determination from which the appeal is taken. An appeal shall be commenced by filing a Notice of Appeal with the officer, department, Board or commission from whom the appeal is taken and with the City Clerk who shall promptly forward the Notice of Appeal to the Board of Zoning Appeals. The Notice of Appeal shall specify the grounds thereof and shall be made upon forms furnished by the Board of Zoning Appeals and shall be accompanied by all information requested on the appeal form and any additional information requested by the Board of Zoning Appeals. All appeals shall be accompanied by the prepayment of the required fees. Failure to pay the required fee or supply such information as shall be requested by the Board of Zoning Appeals shall be grounds for dismissal of an appeal. The officer, department, Board or commission from whom the appeal is taken shall transmit to the Board of Zoning Appeals all papers constituting the record upon which the action appealed from was taken. The Board of Zoning Appeals shall fix a reasonable time for the hearing of each appeal and give public notice thereof as well as notice to the parties in interest as provided in Subsection 5 below. (Section 17.44(4)).

(5) Appeal Hearing Procedures. 

 (a)
The Board of Zoning Appeals shall fix the date, time and place for the hearing of an appeal within a reasonable time after the Notice of Appeal is properly filed. The Board of Zoning Appeals shall give public notice of the time, place and purpose of such hearing by publication as a Class 1 Notice under the Wisconsin Statutes in the official City newspaper at least one week before the date of the hearing.

Notice of the date, time, place, and purpose of each hearing shall also be mailed at least ten (10) days before the hearing by first class mail to the appealing party and to the property owners of record as listed in the office of the City Assessor who are owners of tax parcels of land situated, in whole or in part, within 100 feet of the boundaries of the property subject to the hearing. Failure to comply with the notice requirements under this subsection a, or the failure of a person to receive notice shall not, however, invalidate any previous or subsequent action of the Board of Zoning Appeals. Notice shall be sent to the Wisconsin Department of Natural Resources when such notice is required by the State Statutes.

(b)
The concurring vote of four (4) members of the Board of Zoning Appeals shall be necessary to reverse any order, requirement, decision or determination appealed from or to decide in favor of the applicant or appellant on any matter on which it is required to pass, or to affect any variation in the requirements of the Zoning Code or the Building, Plumbing, Electrical and/or Fire Codes.

(c)
The Board of Zoning Appeals shall decide all appeals and applications within thirty (30) days after the final hearing and shall transmit a signed copy of the Board of Zoning Appeals’ decision to the appellant or applicant and to the officer, Board or commission from whom the appeal was taken. Conditions may be placed upon any variance or permit ordered or authorized by the Board of Zoning Appeals. Variances or permits granted by the Board of Zoning Appeals shall become null and void automatically within twelve (12) months after the date of the Board of Zoning Appeal’s decision unless substantial work has commenced pursuant to such grant or authorization.

(d)
The unexcused failure of the appealing party to appear personally, or by a representative, before the Board of Zoning Appeals at the time of a properly noticed hearing shall be sufficient grounds for the Board of Zoning Appeals to deny and dismiss the appeal. (Section 17.44(5).

(6)
Power to Grant Variances. 

(a) To hear and grant appeals for variances as will not be contrary to the public interest where, owing to special conditions, a literal enforcement of the provisions of the Zoning Code or Building, Plumbing, Electrical or Fire Codes will result in practical difficulty or unnecessary hardship such that the spirit of the Codes is observed, public safety and welfare secured and substantial justice done. All decisions of the Board of Zoning Appeals shall be based solely upon evidence presented at the hearing. Use variances shall not be granted. The Zoning Board of Appeals shall not be authorized to grant variances from the Subdivision Code or variances for lot size, land divisions or the platting of  lands. The party appealing for relief shall carry the burden to prove to a reasonable degree of certainty to the satisfaction of the Board of Zoning Appeals that the facts and circumstances of the appeal establish that an unnecessary hardship exists due to unique physical characteristics of the property, and that the granting of the variance will neither harm the public interest nor undermine the purposes of The Codes. In order to prove unnecessary hardship, the following three (3) standards must be proven:

1.
Compliance with the strict letter of the applicable restrictions would unreasonably prevent the owner from using the property for a permitted purpose or would render conformity with such restrictions unnecessarily burdensome. Under this standard, the Board of Zoning Appeals must judge what is a feasible use for the property as a whole and a variance is not warranted if the physical character of the property will allow the owner to build or develop the property in compliance with the applicable codes; and

2.
The hardship or difficulty must relate to the unique physical characteristics of the property and the hardship or difficulty must be peculiar to the property in question and different from that of other parcels and not one which affects all parcels similarly, nor must the hardship be self-imposed, nor must the hardship or difficulty be due solely to the desires of or conditions personal to the applicant, such as the desire to increase the value or income potential of the property; and 

3.
The granting of a variance must neither harm the public nor undermine the purposes of The Codes. The Board of Zoning Appeals shall protect the interests of the public at large and shall preserve the enjoyment of substantial property rights possessed by other properties in the same district and the same vicinity. A lack of local opposition shall not in itself mean that a variance will not harm the public interest.

The Board shall also consider the following in granting dimensional or area variances: 

(1)
Whether the particular physical surroundings, shape, or topographical conditions of the specific property involved would result in a particular hardship upon the owner as distinguished from a mere inconvenience, if the strict letter of the regulations were to be carried out.

(2)
Whether in the reasonably foreseeable future, the uses, values, purposes and enjoyment of other property in the neighborhood would be substantially impaired or diminished by the variance. 

(3)
Whether the variance will impede the normal and orderly development and improvement of the surrounding property for permitted uses.

(4)
Whether the alleged hardship or difficulty is peculiar to the parcel under consideration and different from that of other parcels and not one which generally affects all parcels similarly. 

(5)
Whether the alleged difficulty or hardship is caused by the ordinance and or has been created by any person presently having an interest in the property.

(6)
Whether the purpose of the variance is based exclusively on a desire for economic or other material gain by the applicant or owner.

(7)
Whether the granting of the variance will be detrimental to the public welfare or injurious to other property or improvements in the neighborhood in which the property is located.

(8)
Whether the variance will impair an adequate supply of light and air to adjacent property, or substantially increase the congestion in the public streets, or increase the danger of fire, or endanger or be detrimental to the public safety, or substantially diminish or impair property values within the neighborhood.

(9)
Whether, in the case of floodplain areas, the granting of the variance will result in any change in established flood elevations or profiles, permit a lower degree of flood protection in a floodplain than the flood elevation, allow any floor, basement, or crawlway below the regional flood elevation, allow actions without the required amendments, or have the affect of allowing or extending a use or building which is prohibited in the zoning district. 

The Board is granted the discretionary authority to grant a variance where, based upon the purpose of the ordinance under consideration, adequate protection of the neighborhood can be appeased without imposing stringent limitations on a property. In exercising its discretion, the Board shall balance the public interests requiring compliance with City ordinance regulations against the private interests of the individual property owner of being relieved from the strict enforcement of the Codes under consideration, particularly where individual injustice might otherwise occur if the variance is denied. The Board may impose such conditions and restrictions upon the property benefited by a variance as may be necessary to comply with the foregoing standards in order to reduce or minimize the injurious affect of such variance upon other property in the neighborhood, or to better carry out the general intent of this section. (Section 17.44(6)(b))

Additional Powers (Section 17.44(6)(c) – (l))

1. 
To hear and grant appeals to allow in a zoning district an unclassified and unspecified use, after the Plan Commission has made a review and recommendation thereof to the Board of Zoning Appeals, and where a clear determination cannot be made by the Zoning Administrator, provided that such use is similar in character and not disruptive or inconsistent with the principal uses permitted in the district. In making this determination, the Board of Zoning Appeals shall apply the standards applicable to conditional uses as set forth in this Chapter.

2.
To hear and decide applications in appropriate cases, and subject to appropriate conditions and safeguards in harmony with the general purpose and intent of the Zoning Code and Building, Plumbing, Electrical and Fire Codes, regarding the erection of a building or premises to be used for such public utility purposes in any location which is reasonably necessary for the public convenience and welfare.

3.
To hear and grant applications for a permit for a temporary building for business or industry in a residential district which is incidental to the residential development, such permit to be issued for a period of not more than one (1) year.

4.
In the exercise of its powers, the Board of Zoning Appeals may, when granting a permit, application or appeal, stipulate appropriate conditions and safeguards in harmony with the general purpose and intent of the Zoning Code and the Building, Plumbing, Electrical and Fire Codes, and other applicable provisions of this Code and/or Wisconsin Statutes and Wisconsin Administrative Code provisions. Any failure to carry out such stipulation shall be deemed a violation of the Zoning Code and/or other applicable codes. 

5.
Except as specifically provided, the Board of Zoning Appeals shall not be empowered to grant conditional use permits, special zoning exceptions, substitutions of more restrictive non-conforming uses for existing non-conforming uses, nor shall the Board of Zoning Appeals be empowered to exercise other regulatory actions over non-conforming uses.

6.
Except as specifically provided, no action of the Board of Zoning Appeals shall have the effect of permitting in any district uses prohibited in that district, or permit lower degree of flood protection than the flood protection elevation for a particular area, or permit flood standards lower than those required by State law.

7.
In addition to the foregoing powers and duties, the Board of Zoning Appeals shall have the sole and exclusive power to hear any appeal from the denial by the Building Inspector of a permit to move a building. An appeal of denial of such permit shall be denied by the Board of Zoning Appeals unless, by a concurring vote of four (4) members, the Board of Zoning Appeals finds that the nature and type of building to be moved is substantially similar to the buildings in the proposed relocation area and will not be detrimental thereto.

8.
The Board of Zoning Appeals may reverse or affirm wholly or in part, or may modify any order, requirement, decision or determination appealed from and may make such order, requirement, decision or determination as in its opinion ought to be made in the premises and to that end shall have all the powers of the Zoning Administrator and the Building, Plumbing, Electrical and Fire Inspectors.

9.
The Board of Zoning Appeals shall have the power to call on any City officer, official or department for assistance in the performance of its duties and it shall be the duty of such officer, official or department to render such assistance as may be reasonably required.
10.
No variance or appeal shall be granted unless the Board of Zoning Appeals finds the appealing party has proven all the necessary facts and conditions to a reasonable degree of certainty, by credible evidence that is satisfactory to the Board of Zoning Appeals. (Section 17.44(6)(c-l))

Court Interpretations of Board Powers

Wisconsin court decisions have helped define the authority of local quasi-judicial Boards. Courts recognize that zoning ordinances diminish a property owner’s common law right to free and unrestricted use of property. Therefore, ordinances should be interpreted in favor of the property owner if this can be done without ignoring the plain language, purpose or intent of the ordinance or applicable state statute. [Cohen v. Dane County Bd. Of Adjustment, 74 Wis. 2d 87 (1976).]

The Board cannot declare a zoning ordinance or state law unconstitutional or unlawful. However, if the local zoning ordinance or state law is silent on a subject or ambiguous, the Board may interpret the ordinance or law so that potential constitutional or legal challenges are avoided. [Nodell Inv. Corp. V. Glendale, 78 Wis. 2d 416 (1977).]

The Board must make appropriate findings supporting its conclusion regarding a variance so a meaningful judicial review is possible. The Board is required to include findings on whether the proposed project will be contrary to the public interest, whether the site has special conditions, which cause practical difficulty or unnecessary hardship if the ordinance is literally enforced, and to the extent required by 17.44(6)(b) of the City Zoning Code [State v. Trudeau, 139 Wis. 2d 91 (1987).]

Appeals of Administrative Decisions

The Board of Appeals has the authority to review zoning ordinance interpretations made by Zoning Administrator. In exercising this authority, the Board is not authorized to modify the zoning ordinance or to relieve the applicant from the terms of the zoning ordinance. The Board’s role is merely to determine whether, as applied to the particular set of facts and circumstances presented, the administrative official’s interpretation and application of the zoning ordinance is in accord with the terms of the ordinance and state law.

Who May Appeal?

Any person aggrieved or any officer, department, Board or bureau of the municipality affected by any decision of the zoning administrative officer may appeal to the Board within a reasonable time, as provided in the Board’s rules. [State ex rel Hynek and Sons v. Board of Appeals, 267 Wis. 309 (1954).]

A person aggrieved is not defined in the state statutes. Generally, any person with an interest in the subject property, including a purchaser under a land contract or a tenant for one year or more, may appeal. [Wadhams Oil Co. v. Delevan, 208 Wis. 578 (1923).] Person includes individuals, partnerships, corporations, associations and political units of government. [S. 990.01(26) Wis. Stats.]

The right to appeal to the Board is not, of course, a prerequisite to the right to give testimony or evidence before the Board at the hearing on the appeal. Anyone may provide relevant testimony. [State ex rel. Cities Service Oil Co. v. Board of Appeals, 21 Wis. 2d 516 (1963); Milwaukee v. Milwaukee County School Commission, 8 Wis. 2d 226 (1959).]

Effect of an Appeal

An appeal to the Board stays the decision appealed, including the right to proceed under any approval or permit granted by the zoning administrator. Occasionally, the zoning official whose decision is appealed may file a certificate with the Board, stating that a stay will cause imminent danger to life or property. If such certificate is filed the City Attorney should be consulted. However, where a variance is sought, no action may be taken until the Board grants the necessary approval or permits.

Records before the Board

Appeals are initiated by the aggrieved party filing a notice of appeal with the Clerk of the Commission within 30 days of the receipt of the determination by the Zoning Administrator. Upon receipt of the notice of appeal, the Clerk must transmit to the Board all the papers constituting the record on which he or she acted. The Board shall take additional evidence at the hearing. In proceedings for variances, evidence considered by the Board will be that obtained from site inspections, sworn testimony or certified exhibits received at the hearing. 

Notice of Public Hearing

A notice must be published giving the date, place, time and subject matter of the appeal request as specified in s. 62.23(7)(e)6, Wis. Stats. Notice of the public hearing must be given to all parties in interest, which may include the applicant, the owners of the affected property, and the zoning administrator. In addition, a Class 1 Notice must be published at least 1 week before the hearing.

Variances

Purpose and Nature

Because those who draft a zoning ordinance cannot anticipate every land use question that will arise in a community, there needs to be some mechanism to give the ordinance flexibility. The Board’s authority to grant variances serves this purpose. A variance is permission granted by the Board to build or develop in a way that is inconsistent with the dimensional standards contained in the ordinance.

The variance procedure allows the dimensional standards in an ordinance to be varied in response to unusual circumstances that constitute unnecessary hardship. A property owner who has been denied a building or development permit, and believes that special conditions unique to the property will cause unnecessary hardship if a variance is not granted, may request a variance. The petition for a variance must be heard by the Board at a public hearing.

In deciding variance requests, it is the Board’s duty to preserve the zoning ordinance without modification as far as possible, while ensuring substantial justice for the property owner.

A variance is not a convenience to the property owner. A variance may not be granted for reasons common to other properties as appropriate remedy in that case would be to amend the ordinance.

Variance Standards


In addition to what is stated as to the factors to be considered when deliberating whether a variance should be granted as shown on pages 

· Variances are not to be granted routinely.

· Violations by neighbors or variances granted to neighboring owners do not justify a variance. [See Von Elm v. Board of Appeals, 258 App. Div. 989 (N.Y. 1940).]

· Variances attach to the property as a permanent right. Once a variance is granted, it is permanently attached to the property. A new owner of the property may make use of a variance that was granted to the previous owner if all of the conditions that are attached to the variance are met. [See Goldberg v. City of Milwaukee Bd. Of Zoning App., 115 Wis. 2d 517, 340 N.W. 2d 458 (Ct. App. 1983).]

· Financial hardship is not a deciding factor. The test is not whether a variance would maximize economic value of a property. State v. Winnebago County, 196 Wis. 2d 836, 844-45 (Ct. App. 1995).

· Accessory structures are not eligible. Decks and other accessory structure not essential to the reasonable use of property are not eligible for variances. State v. Kenosha Board of Adjustment, 218 Wis. 2d 396, 413-414 (1998).

· The Board may grant only the minimum variance that preserves reasonable use of a parcel for its owner. Thalhofer v. Patri, 240 Wis. 404 (1942); State v. Kenosha County Board of Adjustment, 218 Wis. 2d 396, 419-420 (1998). 

Nonconforming Uses

A nonconforming structure is one that lawfully existed prior to the adoption of a zoning ordinance or ordinance amendment, and that does not meet current zoning standards. Technically, a nonconforming structure is one that does not meet the dimensional standards of the ordinance. However, zoning court decisions often use the term as nonconforming uses to refer to both structures with nonconforming uses and nonconforming structures with conforming uses.

If a nonconforming use/structure was established before the ordinance or amendment took effect which makes the use nonconforming, the property owner has the right to continue the use despite the fact that it does not conform with zoning standards. The Board should exercise care in appeals involving nonconforming uses, because they can pose a threat to human life, health, property and natural resources, at public expense. Keep in mind that:

 
When a nonconforming use is discontinued for 12 consecutive months, any future use of the property or structure must conform to zoning standards.

Repairs and modifications to nonconforming structures that exceed 50% of the assessed or fair market value over the life of the structure may be prohibited by the zoning ordinances, unless the entire structure is made to comply with the current zoning standards. 62.23(7)(h), Wis. Stats.

A property owner may be granted a non-conforming conditional use permit by the Zoning Administrator and/or Plan Commission. (See Section 17.15 of the City Municipal Code of Ordinances.)

Conducting Hearings

FACTS: The Basis of Determinations

The Board is a quasi-judicial body and is required to make its determination on the basis of facts presented to it at the public hearing. An applicant for a variance or other action has an opportunity to be represented by counsel and to question the zoning administrator or other administrative officials regarding the basis of his or her decision or any other matter that might be within the administrator’s knowledge or records.

The hearing is open to the public, as are most meetings of the governmental bodies in Wisconsin. The purpose of the hearing is to gather relevant facts on which to base a decision as to whether the applicant is entitled to the relief sought. However, the Board is acting in a quasi-judicial role, applying the standards of the state statutes and local ordinances. This role can only be successfully carried out when the Board is fully advised of the facts and is knowledgeable of the standards and their application to the situation.

Facts relating to the property, its present condition or use, the condition or uses of adjacent or nearby properties, and facts which are readily determined by visual inspection or public records may be considered by the Board. The chair should announce at the public hearing those facts which will be considered by the Board and are not contested by the parties, including the location of the property and its proximity to the airport.

A site inspection by the Board members will provide them with a first-hand understanding of impacts, alternatives, and minimum relief necessary (if applicable) for each proposal. When the Board members conduct a site inspection, the condition of the property as observed becomes evidence to be considered by the Board in making its decision. It must be remembered that site inspections need to comply with the Open Meetings Law if the purpose and numbers tests are met. If board members travel to an inspection site together, they should refrain from discussing board business while in transit. Inspections where no testimony is taken and no discussions are held constitute meetings if the numbers test is met since their intended purpose is to gather information relating to board business.

Zoning staff testimony and their recommendations will help the Board understand the need for and effect of granting the variance. Testimony of the zoning administrator or staff should summarize the facts of the case, review the decisions made on similar past cases, if any, and note potential problems or recent studies associated with the proposed project. Staff involvement will help insure equity and consistency in Board decisions.

A decision based on an opinion that is not supported by the facts violates the rules of the Board and is likely to be overturned on appeal. The hearing should be conducted in an orderly fashion to insure that relevant information is obtained and that due process is afforded all interested parties. The chair should require all persons wishing to speak to identify themselves, to limit their statements to factual matters and to answer all questions by the 

Board, its attorney, zoning staff, or applicant. Some Boards have found that individually swearing in all witnesses helps to maintain order and decorum during the hearing.

Record of Proceeding

In most cases the Board will utilize recording equipment for its hearings. Tape recordings are adequate and useful to the recording secretary for preparing minutes of the hearing, but will not provide as accurate a record of all testimony as a stenographer. Where most of the evidence is documentary, a taped recording of the proceeding is probably adequate. When expert testimony is anticipated, a stenographic record may be desirable because it will reduce the likelihood of the circuit court, on an appeal, requiring an additional hearing.

On appeal, if the circuit court finds that the Board unfairly allowed evidence to be introduced or improperly rejected evidence, the court may take additional evidence or may set aside the Board’s decision and require the Board to conduct another hearing.

Hearing Procedures

The controlling state statutes describe procedures for Board hearings only in general terms. Although notice must be given to the public, the statute is silent on how hearings shall be conducted, except that any party may appear in person, or by agent, or by attorney. [See s. 62.23(7)(e)6, Wis. Stats.]

Petitions and letters of support or opposition should be received, but should not be relied upon unless they contain more than expressions of opinion. 

Special Procedures

APPEARANCES. The appellant or applicant may appear in person or by his agent or attorney. In the absence of an appearance for or against an appeal or application, the Board may dismiss the appeal or application or may dispose of the matter on the record before it.

OATH. Unless waived by the appellant or applicant and the Chairperson, all witnesses shall be sworn by the Chairperson or presiding officer before testifying.

COMPELLING ATTENDANCE OF WITNESSES. The Chairperson, and in his/her absence the presiding officer, may compel the attendance of witnesses by subpoenas Written request for subpoenas shall be filed with the Secretary not less than 2 days prior to the hearing except by special permission of the Chairperson.

ORDER OF HEARING. Appeals and applications shall be heard in numerical order except for good cause shown.

ORDER OF BUSINESS. General Hearing. At the hearing, the order of business shall be as follows:

Statement of the nature of the case by the Chairperson

Appellant’s side of the case.

Questions by Board members

Zoning Administrator’s side of the case.

Questions by Board members.

Statements by interested parties.

Questions by Board members.

Appellant’s or applicant’s rebuttal.

Closed Session. In the typical case, the Board is not authorized to convene in closed session to deliberate an appeal where a variance is requested. See Hodge v. Turtle Lake, 180 Wis. 2d 62 (1993)

Findings and Conclusions

At the conclusion of a hearing, the Board should reduce to writing its findings of fact and conclusions regarding the proper interpretation and application of the zoning ordinance. Failure to prepare adequate records may subject the Board’s decision to reversal in the circuit court should the case be appealed.

Notice of the Board’s decision should include sections describing the findings of fact, conclusions of law, order and determination of the case and a notice of appeal rights. The findings of fact should set forth the name of the applicant or appellant; describe the property and its current use and zoning status; and state the proposed relief or change desired. The conclusion of law should cite the legal criteria used as the basis for the decision of the Board, and the rationale behind the decision. For variance hearings, the Board’s judgment regarding whether the variance standards as set forth in the City Code have been proven is a required part of the written decision. [See State v. Trudeau, 139 Wis. 2d 91 (1987).] A format for the Board’s decision is attached to these rules.

The order and determination section should include the basic decision and the general and specific conditions attached to the decision.

The notice of appeal rights should contain the notice that the decision may be appealed by an action in certiorari in circuit court, within 30 days of the Board’s decision.

By filling out the Notice of Decision forms properly, the Board will achieve consistency in its decision-making, in addition to minimizing court reversals. The Board’s determinations are public records and are available to future applicants and Boards.

Action to be Taken

If a variance is granted, the Board should carefully define the scope of the permit and list any imposed conditions. The Board may exercise any of its powers by reversing or affirming, wholly or partly, or modifying the order, requirement, decision or determination of the administrative officer from whom the appeal was taken The Board may then make other orders, requirements, decisions or determinations. This includes taking any action which the zoning administrator might take, such as issuing or revoking a permit or requiring the applicant to restore the site or remove any unauthorized construction.

Vote Requirements

The concurring vote of four Board members is required to reverse an order or determination of the zoning administrator, or to grant a variance. The concurring vote of a majority of a quorum is sufficient if the decision of the Board is advisory or upholds the zoning administrator’s decision.







Adopted on: __________________







By City of Baraboo Board of Appeals
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